#63 2/26/7h

Memorandum 74-8

Subject: Study 63 - Evidence (Evidence Code Sections 1271 and 1561)

Judge Herbert S. Herlards (Exhibit I) btrings to our attention a problem
involving the interplay of Sections 1271 and 1561 of the Evidence Code. You
gshould read ¥xhibits I and II for an explanation of the problem. The text of
the relevant sections of the Evidence Code is found in Exhibit IIT {green
pages).

PBasically the problem arisas because Sectiens 1560-1566 provide a prece-
dure for amuthenticating a copy of a business recerd mailed ts court pursuant
to a subpeena authorizing such malling. Sectien 1271 provides a hearsay
exception for business records. The affidavit of the custedian or other
gualified witness--required under Sections 1560-1566--omits one of the require-
ments for the hearsay exception--proof that "The seurces of informatien and
method and time of preparatien were such as teo indicate its trustworthiness.”

Somsz lawyers spparently assume that the affidavit under Sections 1560-1566
is sufficient to warrant introduction of the records under the hearsay exception
provided by Section 1271 withbut further proof of the trustworthiness of the
records. As Judge Jefferson peints out, this is not the case.

The staff cen understand that the existing statutory scheme is a pessible
source of confusion., Morsover, we believe that the situation is one that
merits Commission attention and justifies the preparation of a tentative
recommendation. We suggest that the staff prepare a tentative recommendation
to clarify the situation {along the lines suggested by Judge Jefferson} see
Exhibit IT, paragraph beginning at the boltom of page 2) and present the tenta-

tive recommendation for Qommission consideration at a future meeting. We



will solicit the suggestions of Judge Jefferson concerning the form of the

proposed legislation if the Commission decides to go shead on this matter.

Respectfully submitted,

John H. DeMoully
Executive Secretary



Memo T4-8 EXHIBIT I

Superior Comt of the State of California
Tty of Grange
Santn Any, alifornia

September- 26, 1973
Qhswmbers of

HERBERT B, MERLANDS

Judge of Bupericr Court

-

Mr. John H. DeMoully -
Executive Secretary
State of California
Law Revision Commission
School of Law
Stanford, California 94305

Dear Mr. DeMoully:

I think I see a problem involving the interplay of Sections
1271 and 1561 of the Evidence Code. :

Most lawyers who practice in my Court assume that an
affidavit which sets forth what is contained in subparagraphs
(1), (2), and (3) of Paragraph (a) of Section 1561 states a
foundation sufficient to warrant introduction of the subpoenaed
records under Section 1271. It seems to me that it probably was
the intention of the Law Revision Commission that an affidavit
complying with Section 1561 would be sufficient to lay the
foundation required by Section 1271.' A careful examination of
the two Sections, however, suggests to me that the affidavit
under 1561 is not sufficient unless additional statements are
added to it.

Section 1271 requires, inter alia, that a witness gqualified
to do so testify to the identity of the record, the mode of its
preparation and the sources of the information. The affidavit
described in Section 1561 refers in the introductory portion of
Paragraph (a) to a "qualified witness," but the only thing that
he is apparently supposed to be qualified to do is to state that
the records are true copies of the subpoenaed documents and that
they were prepared in the ordinary course of business at or near
the time of the act, condition or event, Nowhere is there a
requirement in Section 1561 that the affiant discuss the identity
of the record, the mode of its preparation and the sources of
the information. Without a sworn statement regarding the sources
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of information and the method of preparation, how can -the trial
court make the finding that the records are trustworthy?

I wonder why, when Section 1561 was drafted, it did not
require the affidavit to state, with regard to the records
subpoenaed, the facts needed to show compliance with
subparagraphs (a) through (d) of Section 1271. Perhaps
it was because, before the 19§9 Amendments, Sectjon 1561
was limited to hospitals; but, even s0o, I think the Section 1561
affidavit would have been inadequate under the criteria of Section
12?1.

If you think this is a matter worthy of the Commission's
attention and want anything further from me on the subject,
please let me know. Meanwhile, I think it is extremely tough
on a lawyer appearing in my Court to find that, although businesses
upon whom he has served subpoenas duces tecum have sent in
records with affidavits complying with Section 1561 of the
Evidence Code, the trial judge will not admit the records for
the reason that the affidavit required by Section 1561 does
not lay the foundation required by Section 1271. Of course,
if you think I am wrong in my view, I should appreciate being
enlightened. '

With kindest personal regards,
kfof A P
sl A L2
Herbert S. Herlands
HSH:m

"cc: Judge Bernard Jefferson
Los Angeles Superior Court



Memo Th-& EXHIRIT II

CHAMBERS QF

Che Supertor Court
.08 ANGELES, CALIFQRNIA S002

BERNARD S. JEFFERSON, JUDGE
. TELEPHONE
(213} d25-3414

September 28, 1973

Mr. John H. DeMoully
Executive Secretary
State of Californis

Law Revizion Commiasgion
School of Law
Stanford, Californis 94305

Dear Mr., DeMoully:

I have just received a copy of Judge Herlands' letter
to you regarding Evidence Code Sections 1271 and 1561. I agree
with Judge Herlands that Sections 1560 through 1566 may lead
some lawyers to believe that copiles of business records mailed
to the court in accordance with those sections automatically
become admiasible in evidence.

Basically, I consider these sections as providing a
method of authenticating an original document and providing an
exception to the best evidence rule. I do not see thesze sections
as creating an entirely separate hearsay exception for business-
record documents produced in compliance with these sections.
Section 1562 deals with the admissibility of a copy of the
business record and the affidavit accompanying such copy mailed
to the court. However, Section 1562 provides only that the copy
is admissible to the extent, and only to the extent, that the
original would be admissible i1f the custodisn had been present
and testified to the matter stated in the affidavit reguired by
Section 1561. Perhaps this is the misleading festure of the
section.

As Judge Herlands points out, the affidavit required by
Section 1561 does not provide for any statement complying with
Evidence Code Section 1271(c) that a custodian or other qualified
witnegs testify to the ldentity of the business record and the
mode of its preparation. The most important part of Section 1271
1s this requirement that a qualified witness testify to (1) the
identity of the proffered docunment as a business record, and (2)
the mode of its preparation. It ia primarily from such testimony
that the proponent must satisfy the requirements of Section
1271(d) that the mources of the information contained in the
document and the method and time of its preparation were such
as to indicate trustworthiness.
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Mr. John H. DeMoully -2~ September 28, 1973

1 do not see how a form-type affidavit could be included
in Section 1561 to satisfy the requirements of Section 1271{c)
and (dl. Sections 1560 through 1566 have value in many situa-
tions in which there is nc dispute about the fact .of the existence
of a document which all parties agree complies with the require-
ments of the buslness-record hearsay exception. These sections
save the time of & custodlan or other witnegs coming to court
and producing the original. But in the event an adversary ralses
an objection of insufficlent foundation for the decument to meet
the requirements of the business-records hearsay exceptlon,
compliance with Sectiona 1560 and 1561 does not meet the founda-
tlon required by Sectlon 1271.

‘There are many records which are records prepared by
the personnel of a bhusiness in the ordinary ceurse of business
and are records made 1n the regular course of business, But not
all such records become admissible in evidence under Section 127l1.

Thus, many records made by the personnel of a business
and made at or near the time of an act or event do not have the
indicia of trustworthiness because the sources of information
for the facts recorded may well be hearsay from persons who have
no busineass duty, or other duty, to observe and report accurately
to the personnel of the business who prepare the record. A good
example is a police arreast record., Such a record is made by
police officers aa employees of a police department. Some matters
recorded in such a record may be reliable matters which the police
of ficers have personally observed. But, frequently, such arrest
records include matters reported by citizens and not observed by
the police. Only such portions of the arrest record which con-
atitute the observationa of the police officer employee become
admiesible under Section 1271, Other portions of the arrest
report are lnadmissible becsuse the aources of information are
not such as to indicate trustworthiness.

I discuss such records in some detail in Section 4.5 of
ny California Evidence Benchbook. The illustrations given are
taken from reported cases. Compliance with Sections 1560 and
1561 would not, and should not, make such business records
admissible under the business-records hearsay exceptlon of Sec-
t+ion 1271. I have not glven any serious conslideration as to how
Sections 1561 and 1562 might be amended to give warning to
attorneys that compllance with these zections does not render
Section 1271 1nogerat1ve. One possible solution would be to
amend Section 1562 to require the proponent of the evidence to
notify adverse parties in writing a certain number of days before
trial that certaln deseribed businesa records would be produced
in accordance with Article 4; that if & foundational objection
to admiasibility 1s to be made, the adverse party must advise the



Mr. John H. DeMoully e R September 28, 1973

proponent’ of thia fact in writing s¢ many days before the trial;
that upon being so advised, the proponent 1is required to comply
with Sectlon 1271 to obtaln admissibility of the records.

I am convinced, however, that Sections 1561 and 1562
should not be amended so as to weeken the requirements of Sec-
tion 1271. I concur with Judge Herlands that the present wording
of Sections 1561 and 1562 might mislead some attorneys into
belleving that compliance with those sectiona makes a mailed-in
business record automatically admissible in evidence. This should
not be true, however, if an attorney is familiar with Section
1271. He ghould readily percelve that the affidavit required
by. Section 1561 does not include the matter required by Section
1271{c) and that Section 1562 does not dispense with this require-
ment for admissibility. Any amendment to these sections, if such
is deemed desirable, should, at best, only alert the proponent
that he may be faced with a good objection that the custodian or
other qualified witness 1s required to testify to the mode of
preparation of the buslness record sc that the trial Jjudge may
make the necegsary determination of admlissiblility as required by
Section 1271(c) and (d).

It 1t 1a felt that these sections should he amended, I
shall be glad to give further thought to this matter and recom-
mend appropriate language to achieve the desired result.

Sincerely yours,

BSJ:ks

cc: Honorable Herbert S. Herlands
Judge of the Superior Court
County of Orange
TGO Civic Center Dr. West
Santa Ana, California 92701



Memo 74-6

EXRIBIY III

EVIDENCE CODE PROVISICONS

- § 1271,

Business record. Evidence of a writing made as a record

of an act, condition, or event is not made inadmissible by the hearsay
rule when offered to prove the act, condition, or event if:

{a} The writing was made in the regular course of a business;
(bY The writing was made at or ncar the time of the act, condi-

tion, or cvent;

{c} The custodian or other gualified witness testifies to its iden-
lity and the mode of its preparation; and :
(d) The sources of information aned method and time of prepa-

ration were such as to indicate its trustworthiness.

280, § 1271

{Stats. 1965, c.

Comment--Law Revision Commission

Section 1271 is the business ree-
ords exception to the hearsay rule,
Evidence Act {Sections 1953e-1953h
of the Code of Civil Procedure) and
from Rule 63(13) of the Uniform
Rutes of Evidence.

Section 1271 requirea the judge to
find that the sources of information
and the method and time of prepura-
tion of the record "were such as to
indicate its trustworthiness,” Un-
der the language of Code of Civil
Procedure Section 195831, the judge
must determine that the sources of
information and method and time of
preparation “were such as to justify
its admission.” The language of
Section 1271 i3 more accurate, for
the cases hold that admissjor of u
business record is not justified when
there is no preliminary showing that
the record is reliable or trustworthy.
E. g., People v. Grayson, 172 (al
App.2d 372, 341 P.2d B20 (1959
(hotel register rejected because “not
shown to be true and complete").

“The chief foundation of the spe-
cial reiiability of business records
i3 the requirement that they must be
based upon the firat-hand observa-
tion of someone whoase job it is to
know the faets recorded. . . .
But if the evidence in the particular
case discloses that the record was
not based upon the report of an in-
formant having the business duty to
obgerve and report, then the record
is not admissible under this excep-
tion, to show the truth of the matier
reported to the recorder” McCor-
mick, Evidence § 286 at 602 (1954},

It is stated in language taker from
the Uniform Business Records aa
as quoted in Maclean v. Cily &
County of San Francisco, 151 Cal.
App.2d 133, 143, 311 P.2d 158, 184
£1957).

Applying this standard, the cascs
have rejected a variely of business
records on the ground that they were
not based on the personal knowledge
of the recorder or of someone with a
business duty to report to the re-
corder. Polive accident and arcest
reports are usually held inadmissible
because they are based on the narra-
tions of persons who have no busi-
ness duty to report to the paolice.
Maeclean v. City & Counfy of San
Franeiseo, 151 Cal.App.2d 133, 311
P.2d 1568 (1957); Hoel v, City of Los
Angeles, 136 Cual App.2d 295, 288 P,
2d 989 (1956). They are admissible,
however, to prove ithe fact of the ar-
rest. Harrig v. Alcoholic Bev, Coun.
Apreals Bid., 212 Cal.App.2d 106, 23
Cal.Bptr. 74 (1963). Similar in-
vestigative reports on the origin of
fires have been held inadmissiblc be-
cause they were not based on per-
sonzl knowledge, Behr v. County of
Santa Cruz, 172 Cal.App.2d 697, 342
P.2d 987 €1959); Harrigan v. Chap-
eron, 118 Cal.App.2d 167, 257 P.2d
716 (1953).

Section 1271 will continue the law
developed in these cases that a buasi-
ness report is admissible only if the
sources of information and the time
and methed of preparation are such
as to indicate its truatworthiness.



the
ahsence from the records of & business of record of an asserteq act,

condition, or event is not made inadmissible by the hearsay rule when

prove the nonoccurrerce of the act ¢

! P pyvent, or -

existence of the condition, if; the non

o H{a] It was the Tegular course of that business to make records
a. 'sur:h acts, conditions, or events at or near the time of the act

condition, or event and to preserve them: and ,

‘ (b) The sources of infermation and method and
tion of the records of that business were such that the abscnee of a
record of an act, condition, or event is frustworthy indication that
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Cumment—La.iv Revision Commission

time of prepara- _

Technically, evidence of ihe ah-
sence of a record may not be hogr.
say.  Section 1272  reimoves any  Torres, 201 Cal.App.2d 290, 20 Cal
dou_bt that might otherwise exist Rptr. 815 (1952).
concerning the admiasibility of such -

evidence under the hearsay rule. It
codifies exizting case law, Paople v,

§ 1280. Recora by public employes. Evidence of a writing ma&]
as a record of an act, condition, or event is not made inadmissible by’

the hearsay rule when offered to prove the act, condition, or event if:

(a) The writing was made by and within the scope of duty of

a public employee;

{b) The writing was made at or near the time of the ﬁct. condi-

tion, or event; and

(c} The sources of information and method and time of preparg-
tion were such as to indicate its trustworthiness, {Stats.1965, c. 299,

§ 1280.)

Commeni—Law Revision Commission

Section 1280 restates Lhe * sub-
stance of and supersedes Scetions
1920 and 1926 of the Crdn of Civi'
Procedure, Although Sections 1920
and 1926 declare uneguivoeally that
entries in public records are prima
facie evidence of the facts stated,
“it has beerr held repratedly that
those sections cannct have aniversal
literal spplieation.” Chandier v. Hib-
berd, 165 Cal.App.2d 23, 65, 322 P24
133, 149 (1958). 1In fact, the cases
require the same showing of trust-
worthiness in repurd to an official
record as is required under the busi-
nesa records exception.  Rehr .
County of Santa Cruz, 172 Cal.App.
2d 697, 342 P.2d 987 (1959); Howl
v. City of Los Angeles, 135 Cal.App.
24 295, 288 P.2d 989 (1955}, See-
tion 1280 continues the law declared
in these cases by explicitly requiring
the same showing of trustwarthiness
that is required in Section 1271. See
the Comment to Section 1271.

The evidence that is admissible
under this section iz alse admissible

under Section 1271, the business rec-
ords exception. However, Section
1271 requires a witness to testify
as to the identity of the record and
its mode of preparation in every in-
stance. In contrast, Section 1288, as
does existing law, permits the eourt
to edmit an official record or report
withcut necessarily requiring a wil.
hess to testify as to its identity and
mode of preparation if the court
tekes judicial notice or if sufficient
independent evidence shows that the
record or report was prepared in
such a manner as to assure its trast-
worthiness, See, e, 9., Peaple v. Wil-
hiams, 64 Cal. 87, 27 Pac. 939 (1883
{census repori admitted, the court
judicially noticing the statutes pre-
scribing the method of preparing the
report); Vallejo ete. RR. v, Reed
Orchard Co., 169 Cal. 545, 571, 147
Pac, 238, 250 (1915) (statistical re-
port of state agency admitted, the
court judicially noticing the stutu-
tory duty to prepare the report).

~-J-



ARTICLE 4 * * * PRODUCTION OF BUSINES3 RECOLDE

Article heading amended by Stata. 1969, . 199, p. 485, § 1.

4 1580. Complance with subpoena duces tecum for tusiness records

(1) As used in this artiele * * %
(11 “Rosiness™ inclndes every kind of huslness deséribed in Reetlon 1271

2t “fipeord” ineludus every kimd of resord maintained hy ga0k @ husminess

(b} Except as provided in Mection 1504, when a pubpocna duces tecum iy served
upon the eustadlan of records or other gualified witness * ¢ * of o lmainess {p a2l

PR

action In which the * * * bhusipesg 1y neither a party nor thé_ffﬁ;&- where &ny
cause of action s alleped to have wri=en, and such subjoend ToguiTes the produc ‘
tion of all or any part of the records of the * * * bustness, it 1s sufficient cow- '
plance therewith if the custedian or other ™ * % mﬂ-o_d witness, whibtn five
days after the recefpt of such subpocoa, delivers by mail or otherwise a truc, legibie,
and * * * durable copy * * * of all the records described in soch rRubpoona
10 the clerk of court or to the * % * judge if there be no clerk or 1o suck other

person ga described In subdivision (2) ¢f Bection 2018 of the Code of Clvil Procedure,
together with the affidavit deseribed in Section 1561,

{¢) The copy of the records shall be separately enclosed ia an inner envelope of
wrapper, sealed, with the title aid number of the action, name of witness, and dete
of subpoens cloarly inscribed thereon: the sealed envelope or wrapper shall ihen
be snclosed in an outer envelope or wrapper, sealed, directed s follows:

1) If the subpoena directs attendance in court, to the clerk of such courl, or to
the judge thereof if there be no clerk.

2y If the sebpoena directs attendance at & depogition, * * * to the officer
before whom the deposition is to be taken, st the place designated in the sslporns
for the taking of the deposition or at his pleee of business.

{(3) In other cases, to the officer, body, er tribune! comiucting the bearing, &t a
lke addves,

{d) Uniess the parties to the procesding otherwise agree, or unless the acaled en
velope or wrapper 1s retorned to & witness who I8 to wppear perionsily, the copy
of the records shall remein semled snd aball be opened only 8t the time of trial,
depoaition, or other hearing, upon the direction of the judge, afticer, hudly, or tHi-
bunal condneting the procesding, in the presence of all perties who have appeared
In person or by counse! at such trial, Geposlition, or hesring. Records which are not
introduced in evidence or yequired ay part of the record shall be returned to the
person or entity from whain Yeeelved, B
(Amended by Btats 1500, ¢. 100, p. 484, § 2)

$ 1561, Atfidavit accompanylng rmric .

(&) The qeenrds aball be accompanied by the affidavit of the custodian or other
qoalificd witndus, statlng in substarce eech of the following:

1y * * * The afflant b= the duly suthorlzed custodian of the reeords or other
gualiflod “’“!{ii and has anthority to certify the records.

2y ¢ * * The copy Is 8 true copy of all the records deserived 1n the subpeena,
{3 * * * The records were prepared by the personnei of the * * * buslness

Ia the ordinary course of % ¢ % husiness at or near the time of the act, vondi
tlon, or eveur, -

{b) If the * * * business hes none of the records described, or only part there-
of, the custodian or other gualiffed witness shall so state In the sffldavit, and de

ver the affiduvit ard such records as are aval
on o available in the manner provided In

Tamended br State 1060, ¢ 190, p. 484, §+ &)

§ 1562. Admissibiiity of affidavit and copy of records. The copy
of the records is admissible in evidence to the same extent as though
ithe original thereof were offered and the custodian had been present
and testified to the matters stated in the affidavit. The affidavit is
admissible as evidence of the matters stated therein pursuant to Seo-
tion 1561 and the matters so stated are presumed true, When more
than one person has knowledge of the facts, more than one affidavit
may be made. The presumption established by this section is a pre-
sumption affecting the burden of producihg evidence. {Stats.1963,
. 209, § 1562.) . o .

e



§ 1583, Ons witness and mileage tee , T
. {8} This article sball not be {pterpreted to requive temder or payment of miore
. than one witness r_eg and one eatieage fee or other churge ubleds thera is an agree.
metld to the contrary. .
fb} Where the lnainess records deseribed tn 4 subpoens lesued purauant to Section
1560 are patient records of m public or licensed hompital or of a physician and sur-
gcom, osteopath, or dentist licensed to practice in Lhis state, or a group of such
practitioners, aml the persoual uttendance of the custodlan of such records or ather

quatified witoess Is pot required, the sole foe for complying with sach subpoena 18
twelve dollars (£32)

_‘_':'1 Wiy the persongl attendance of the custodian of & record or other quatified
Eltti(‘ﬁh‘ s requlred pursuant to Meetion 1564, he shall be entitled to 20 cents ($0.20)
4 mile fyr mileage actually traveled, one way ouly, o to tweive dollars (§12) for
each day of metual stiendance,

{Amepded by Stete 1972, ¢ 396, p. ~—— 1 1.}

§ 1564. Personal attendance of custodian and production of orig-
inal records. .. The personal attendance of the custodian or other gual-
ified witness and the production of the original records is required
i the subpoena duces tecumn contains a clause which reads:

“The personal attendance of the custodian or other gualified
witness and the production of the original records is required by this
subpoena. 'The procedure authorized pursuant to subdivision (b) of
Section 1560, and Sections 1561 and 1562, of the Evidence Code will
not be deemed sufficient compliance with this subpoena.” (Stats.
1965, c. 299, § 1564.)

§ 1585. Servica of mare than one subgoens duces lecem "
 mone ok, o spoeny ey o 1n s o 0 ot o K
ok other qualiftrd witness An T Goction 1664, the witness shall

her qualified witness Is reguircd pursuant P
g: ?i:;:-,mo:!l 1o be the witness of the pariy perving the first soch subjoens ‘

{Amended by Stats.1069, c. 199, p. 85§ 4.) —_—

. rviee of more than one subpoena duces tecmm. If more
gm}tscgfmbpzna duces tecum is served upon the custodian of records
or other qualified witness from a hospital and .the per_scmal attendance
of the custodian or other qualified witness 1s reqmred_pursuant to
Section 1564, the witness shall be deemed to be the witness of the
party serving the first auch subpoena duces tecum. (Stats. 1965, c

209, § 1565.)

. Applicability of article. This article applies in any pro-
geeé:ig‘sin whtgig -tastimony can be compelled. (Stats. 1965, c. 299,

§ 1566.)



